
Chapter-IV 

 

Memorandum of Association 

Definition: Section 2 (56) defines a 

memorandum to mean "the memorandum of 

association of a company as originally framed 

or as altered from time to time in pursuance of 

any previous company law or this Act.”  



Ashbury Railway Carriage Co. v. Riche(1875)  

 

Lord Cairns pointed out that  

 "The memorandum is as it were, the area 

beyond which the action of the company 

cannot go ; inside that area the shareholders 

may make such regulations for their own 

government as they think fit." [(1875) 



• Its five clauses provide the basic features of the 
company’s constitution.  

• A company may pursue only such objects and exercise 
only such powers as are conferred expressly in the 
memorandum or by implication therefrom. 

• A company cannot depart from the provisions contained 
in its memorandum, however, great the necessity may be. 
lf it does, it would be ultra vires the company and 
therefore wholly void. 

• It defines its relation with the outside world and the scope 
of its activities. 

• It defines as well as confines the powers of the company ; 
it not only shows the object of its formation but also the 
utmost possible scope of its operation beyond which its 
actions cannot go. 

• After registration of the company, the memorandum 
becomes a public document.  



Purpose of Memorandum 

It serves two purposes : 

1. The prospective shareholder who contemplates 

the investment of his capital shall know the field 

in or the purpose for which their money is going 

to be used and what risks they are undertaking in 

making investment.  

2. The outsiders dealing with the company shall 

know with certainty as to what the objects of the 

company are and as to whether the proposed 

contractual relationship is within the objects of 

the company. 



Printing and signing of Memorandum  

• At least seven persons in the case of a public 
company and at least two in the case of a  private 
company must subscribe to the memorandum. 
[Sec. 12].  

• Only a person capable to enter into contract on 
his own can subscribe to the memorandum.   

• Both artificial and natural persons can subscribe 
to the memorandum.   

• A company being a legal person may be a 
subscriber to the memorandum, though it cannot 
deemed to be a director. Where a company or 
any other body corporate is a subscriber, the 
memorandum must be signed by a duly 
authorised agent.  

• A minor cannot be a signatory. 



• The memorandum shall be printed. 

Computer printing is recognised for this 

purpose.  

• It shall be divided into paragraphs 

numbered consecutively and shall be 

signed by each subscriber,  with his 

address, description and occupation 

added, in the presence of at least one 

witness who will attest the same.  

                                          [Section 15].   



Form of memorandum.  

 

• The memorandum of association of a company shall be in 
such one of the forms in Tables, B, C, D and E in Schedule I 
as may be applicable in the case of the Company.  

• Table B is a form for memorandum of association of a 
company limited by shares.   

• Table C is a form for memorandum and articles of 
association of a company limited by guarantee and not 
having a share capital.   

• Table D is a form for memorandum and articles of 
association of a company limited by guarantee and having a 
share capital.  

• Table E is a form for memorandum and articles of 
association of an unlimited company.  

• The Memorandum and articles may be as near to the model 
forms as the circumstances admit. [Sec. 14].  



1. Name Clause [Section 4) 

• A company being a legal person, must have a name to 

establish its identity. 

• The general rule is that a company may be registered with 

any name it likes. 

• No company shall be registered by name which in the 

opinion of the Central Government is undesirable and in 

particular which is identical with or which too nearly 

resembles the name of an existing company (Section 20). 

• Every public company must write the word limited after its 

name and every private limited company must write the 

word ‘private limited’ after its name.  
• companies formed to promote art, science, religion etc. 

which do not propose to pay dividend but intend to apply 

all its profits toward the working of the company can be 

registered without the word ‘limited’ under license granted 

by the Central Government. 



• A company cannot adopt a name which violates 

the provisions of the Emblems and Names 

(Prevention of Improper Use) Act, 1950.  

• This Act prohibits the use of the  

– name and emblems of the United Nations and the 

World Health Organisation,  

– the official seal and emblems of the Central and the 

State Government,  

– the Indian National Flag,  

– the name and pictorial representation of Mahatma 

Gandhi and the Prime Minister of India.  

 



[Ewing v. Butter cup Margarine Company  

•  Plaintiff was carrying on business under 
the trade name of Buttercup Dairy 
Company. Another company was 
registered under the name of Buttercup 
Margarine Company Limited.  

• It was held that the plaintiff was entitled to 
restrain the newly registered company 
from carrying on business on the ground 
that the public might reasonably think that 
the registered company was connected 
with his business.  

 

 



Publication of name 

• Every company is required to publish its name 
outside its registered office, and outside every place 
where it carries on business,  

• to have its name engraved on its seal 

• and to have its name on all business letters, bill 
heads, notice and other official publications of the 
company.  

• If a company fails to paint or affix its name,the 
company and its officers who are in default shall be 
liable to a fine upon Rs. 500 for each day of default. 
If the company fails to engrave its name on its seal, 
or fails to put its name on its business letters, 
notices etc. then the company is liable to a fine upto 
Rs. 5000.  



2.Registered Office Clause [Section 
4(1)(b)].  

• A company shall have its registered office. Such office must 
be in existence from the date on which the company begins 
to carry on business or within 15 days after incorporation, 
whichever is earlier. Notice of situation of registered office 
and every change therein must be given the registrar within 
15 days from the date of incorporation of the company or 
after the date of the change, as the case may be. 

    The registered office clause is important for two reasons: 

• Firstly, it ascertains the domicile and nationality of a 
company. The jurisdiction of a court is also determined with 
reference to the registered office of the company.  

• Secondly, it is the place where various registers relating to 
the company must be kept and to which all communications 
and notice must be sent. 



3. Objects Clause [Section 4(1)(C ) 

• It defines the limits and extent of the activities 
of a company as its objects clause. 

• Section 4(1)(d) requires a company to divide 
its objects clause into two parts. 

(i) Main Objects: This sub-clause has to state 
the main objects to be pursued by the 
company on its incorporation 

(ii) Matters necessary for furtherance thereof 
(objects incidental or ancillary to the 
attainment of the main) 



• In the case of a non-trading company, whose 

objects are not confined to one State, the objects 

clause must mention specifically the States to 

whose territories the objects extend. 

 

• Objects stated in the ‘main objects’ are to be 

pursued by the company immediately after 

incorporation or within a reasonable time 

thereafter otherwise the Tribunal may order 

winding up under just and equitable ground. 

 

 

 



Importance of the Objects clause : 
This clause is the most important clause in the memorandum of 

association of a company, because it not only shows the 
object or objects for which the company is formed but also 
determines the extent of the powers which the company can 
exercise in order to achieve the object or objects.  

 Case:  Cotman V. Brougham,  1918 

• Lord Parkar observed "The truth is that the statement of the 
company’s objects in its, memorandum is intended to serve a 
double purpose.  

• In the first place it gives protection to the subscribers who 
learn from it the purpose to which their  money can be 
applied.  

• In the second place it gives protection to persons who deal 
with the company and who can infer from it the extent of the 
company’s   powers.  

• The narrower the objects expressed in the memorandum the 
less is the subscribers risk, but wider such objects the greater 
is the security of those  who transact business with the 
company." 



4. Liability Clause [Section 4(1)(d)].  
• This clause states the liability of its members 

• In the case of a company limited by shares, the members are 
liable only to the amount unpaid on the shares taken by them. If 
his shares are fully paid up his liability is nil.  

• In the case of a company limited by guarantee the members are 
liable to the amount undertaken to be contributed by  them to the 
assets of the company in the event of its being wound up. 

• The liability clause is omitted from the memorandum of 
association of unlimited companies. 

• 'Any alteration in the memorandum compelling a member to take 
up more shares,or which increases his liability, would be null and 
void.  

• lf a company carries on business for more than six months while 
the number of members is less than 7 in the case of a public 
company and less than 2 in case of a private company, each 
member aware of this fact, is liable for all the debts contracted by 
the company after the period of six months has elapsed.    



5. Capital Clause [Section-4(1)(e)] 
The memorandum of a company limited  by shares must 

state the authorised or nominal share capital, the different 
kinds of shares and the nominal value of each share. 
Provisions as to the nature of these shares are more 
properly to be made in the articles. 

The amount of the capital with which company is to be 
registered is left to the discretion of those promoting it. It 
depends upon the needs of the company and the availability 
of finance.  

Moneys borrowed on debentures do not form part of  the 
capital of a company.  

The usual way to state the capital in the memorandum is : 
"The capital of the  company is Rs. 10,00,000 divided into 
1,00,000 equity shares of Rs. 10 each."  

This amount lays down the upper limit beyond which the 
company cannot issue shares without altering the 
memorandum as provided by Section 94 of the Companies 
Act,1956. 



Association or Subscription Clause [Section 
13(4)(c)]  

 This clause provides that those who have agreed to subscribe to 
the memorandum must signify their willingness to associate and 
form a company.  

 The association clause generally runs in the following form, "We 
the several persons whose names and addresses are subscribed, 
are desirous of being formed into a company in pursuance of the 
memorandum of association and we respectively agree to take 
the number of shares in the capital of the company set opposite 
our respective names." 

 The memorandum has to be signed by each subscriber in the 
presence of atleast one witness who must attest the signatures. 
One witness to all the signatures is sufficient. But a subscriber 
cannot attest the signatures of another subscriber.  

 Each subscriber must write opposite his name the number of 
shares he shall take.  

 No subscriber to the memorandum shall take less than one 
share.  

 This clause need not be numbered. 



ALTERATION OF MEMORANDUM 

• Section 13 of the Act Provides that a 
company shall not alter the conditions 
contained in its memorandum except in 
the cases, in the manner and to the extent 
provided in the Act.  

• Alteration of the memorandum only to the 
extent necessary for efficient and 
fairworking of the company would be 
permitted.  



1. Alteration in Name Clause 

i) By Special Resolution 

ii) By Ordinary Resolution 

iii) By Central Govt.  



i) By Special Resolution: (Section 13) 

 

• A company can change its name.  

• For this purpose it must first pass a 
special resolution and then obtain 
approval of the Central Government in 
writing.  

• However, no such approval is necessary 
for merely including or deleting the word 
‘Private’ consequent on the conversion of 
the public company into private company 
and vice versa.  



ii) By Ordinary resolution[Section 13 

• lf through inadvertence or otherwise a 

company is registered by a name, which in the 

opinion of the Central Government is identical 

with or too nearly resembles the name of an 

existing company, it can change its name  

by passing an ordinary resolution  

and with the previous approval of the Central 

Government signified in writing.  



iii) By the Central Govt.  

• The Central Government may also direct the 
company to change its name.  

• Within three months of such directions the 
company must change its name by passing an 
ordinary resolution and with the previous approval 
of the Central Government.  

• Default in complying with the direction is punishable 
with fine upto Rs.I000 for every day during which 
the default continues. 

New Certificate of Incorporation.  

The Registrar shall enter the new name in the register 
in place of former name and shall issue a fresh 
certificate of incorporation  



(b) Change of Registered Office [Sec. 13] 

The change of registered office may involve 

any of the following : 

(i) Change of registered office from one place 

to another place in the same city, town or 

village.  

(ii) Change of registered office from one town to 

another town in the same State. 

(iii) Change of registered office from one State 

to another State. 



(i) Change within the City.  

lf a company wants to change its registered 

office from one place to another within the 

same city, town or village,  

• the board of directors will pass a 

resolution  

• and the Registrar must be informed of the 

change within 30days.].  



(ii) Change within the State: 
where the registered office is to be changed outside the local 

limits of any city, town or village in the same State,  

 a special resolution to that effect must be passed.  

 A notice of such change shall be given to the Registrar 
within 30 days of the change.  

 Confirmation by the Regional Registrar will be 
necessary for changing registered office of a company from 
one place to another if the change of registered office is 
from the jurisdiction of one Regional Registrar of 
Companies to the jurisdiction of another Regional Registrar 
of Companies within the state.  

 The company is required to file with the Registrar a certified 
copy of the confirmation by the Regional Director within two 
months from the date of confirmation, together with a 
printed copy of the altered memorandum of association 

 



(iii) Change of Registered Office from one State 

to another (Section 13): 
• Only for certain purposes referred to in Section 17 (1) of the 

Act. These purposes are discussed under the heading 

‘Change of objects clause’. 

• A Special resolution is required to be passed in a duly 

convened meeting; 

• And a copy thereof must be filed with the Registrar within 

30 days. 

• Confirmation by Central Government :The alteration of 

the provisions of memorandum relating to the change of the 

registered office from one state to another state shall take 

effect only when it is confirmed by the Central Govt.  on 

petition.  



• The company shall file with the Registrar a 
certified copy of the order of the Central 
Government confirming the alteration, within 
30days from the date of order together with a 
printed copy of the memorandum as altered and 
with the Registrars of each of the States and the 
Registrar of each State shall register the same. 

• The registrar of state from which such office is 
transferred shall send to the registrar of the other 
state all the documents relating to the company 



C) Change of the Object Clause:  

The power of alteration of objects clasue is 

subject to two limits: 

 

 1. Substantive Limits  

(Circumstances warranting for alteration) 

 

 2. Procedural Limits  

(Procedure given in Companies Act 2013) 

 



1. Substantive Limits : 

a) To Carry on its business more economically and 
efficiently:  

• Business should remain substantially the same 

• Only change in method of conducting its business and not 
in type of business.  

• Alteration must be for economy and efficiency in business 
operations. 

Example :  

[Re Scientific Poultry Breeders Association Ltd. (1933) ] 

• A company was engaged in the business of poultry 
breeding. Its memorandum prohibited payment of any 
remuneration to the directors. When the business of the 
company increased it was found that the directors could 
not pay sufficient attention unless some remuneration 
was paid to them.  

• The company was allowed to alter its memorandum so as 
to enable it to pay remuneration to its directors, being 
necessary for efficient management.  
 

 



(b) To attain its main purpose by new or 

improved means: 

• This clause is intended to enable companies 

to take advantage of new scientific 

discoveries.  

• The company cannot alter its main objects, 

but can merely alter its ancillary powers or 

provide new powers to assist it in achieving 

its main objects. 



C)To enlarge or change the local area of its 
operations: 

• This clause permits alteration to enlarge or 
change the local area of operation but no 
alteration in the company’s business is 
allowed. 

[Re Egyptian land and Investment Co. Ltd. 
(1907)] 

• A company was formed to acquire land in 
Egypt. It desired to acquire land in Sudan. 
The alteration was allowed to be made 
provided the company inserted the words 
‘and Sudan’ in its name. 



d) To carry on some business which under existing circumstances 
may be conveniently or advantageously combined with the 
business of the company. 

 

• A company may start a new  business which is wholly 
different from and bears no relation to the existing business 
of the company.  

• the new business should be capable of being conveniently 
and advantageously combined with the existing business.  

 

Example: Re Cyclists Touring Club (1907)  

• The company’s business was to promote, assist and protect 
cyclists on the public roads. The company by altering the 
object clause desired to include among the persons to be 
assisted all tourists including motorists.  

• Held it was impossible to combine the two businesses as 
one of the objects of the company was to protect cyclists 
against motorists. 

 



(e) To restrict or abandon any of the objects 
specified in the memorandum.  

 

(f) To sell or dispose of the whole or any part of 
the undertaking of the company. 

 

• (g) To amalgamate with any other company 
or body of persons.  

• A common plan is formulated. 

•  Change of memorandum is required to 
include or exclude the objects in accordance 
with the common  



Procedural Limits  

• Passing a Special resolution in relation to clauses (a) to 

(g) of Sec-13, by the share holders/members at duly 

convened meeting. 

• And a copy thereof must be filed with the Registrar within 

30 days along with altered MOA 

 

 



(d) Change of Liability Clause.  

• Ordinarily liability clause cannot be altered 

so as to make the liability of members 

unlimited.  

• Any alteration in the memorandum will be 

void if the effect of the alteration is the 

enhancement of the liability of members. 

• This provision, however, will not apply to a 

case where the members agree in writing to 

be bound by the alteration.  

• Section 18 permits an unlimited company to 

register as a limited company.  



• On alteration, the Registrar shall close the former 
registration of the company and new registration 
shall take effect as if it were the first registration.  

• No affect on any debts, liabilities obligations or 
contracts incurred or entered into before\the 
conversion. 

• A limited company, if authorised by its articles by a 
special resolution may alter  its memorandum to 
make the liability of its directors or manager 
unlimited.  

• This rule applies to future appointees only.  

• Such alteration will not affect the existing directors 
or managers unless they have accorded their 
consent in writing.  



(e) Change of Capital Clause.  

A limited company, having a share capital may alter its capital 
clause subject to the provisions of its articles by a 
resolution in the general meeting.  

The confirmation of the Court is not required if alteration is  
made for any of the following purposes :  

1. To increase its share capital. 

2. To consolidate and divide its capital into shares of larger 
amount. 

3. To convert its fully paid shares into stock and reconvert the 
stock into fully paid up shares. 

4. To sub-divide its shares into shares of smaller amount. 

5. To cancel its shares. 

 

 In case of reduction of share capital a special resolution is 
required 



DOCTRINE OF ULTRA VIRES  

• An act is said to be ultra vires when it is performed 

which, though legal in itself, is not authorised by the 

objects clause in the memorandum of association or the 

statute.  
• ‘Ultra’ means beyond, ‘vires’ means powers.  

• Such an act is void and cannot be ratified. 

 

 



Purpose: 

The doctrine serves two purposes  

1. It protects the shareholders. By it they are 

assured that their investment is not spent on 

activities which they did not have in mind 

when they invested in the company.  

2. It safeguards the interests of the creditors as 

the property of the company cannot be 

diverted to unauthorised objects. 



Rationale Behind the Doctrine 

• The rationale behind the doctrine is 

competency to enter into a contract.  

• For an individual, competency is determined 

by age and soundness of mind.  

• Competency for a company is determined by 

its own charter namely the memorandum.  

• The corporate life cannot be spent for any 

purpose other than those specified in the 

memorandum. 



Ashbury Railway Carriage and Iron C0. Ltd. 

V. Riche (1875) 

 
Points decided are  

1. lf an act ultra vires the memorandum, it is not 
binding upon the company. 

2. A contract ultra vires a company is void and 
incapable of ratification, even if every member 
wishes to ratify it. 

Facts of the case are: 

• The memorandum gave the company power to 
make and sell, or lend on hire railway carriages 
and wagons and to carry on the business of 
mechanical engineers and general contractors.  

 

 



• The Company entered into a contract with Riche 
for the financing of the construction of a railway 
line in Belgium and there was evidence that the 
contract had been ratified by all the members.  

• The company repudiated the contract. 

• The other party brought an action for damages for 
breach of contract.  

• His contentions were:  

(1) that the contract in question came well within the 
meaning of the words general contractors’ and 
was, therefore, within the powers of the company, 
and  

(2), that the contract was ratified by the majority of 
the shareholders. 



• It was held by the house of lords that the contract 
was entirely beyond the objects in the 
memorandum of association and hence void.  

 

• Lord Cairns observed in this case, "It is not a 
question whether the contract ever was ratified or 
was not ratified. If it was a contract void at its 
beginning it was void because the company could 
not make their contract. If .... every shareholder of 
the company had said ‘That is a contract which we 
desire to make .... ’ the case would not have stood 
in any different position from that which it stands 
now. The shareholders would thereby, by 
unanimous consent, have been attempting to do the 
very thing which, by the Act of Parliament, they 
were prohibited from doing." 



1. When an act is performed which, through legal in itself, is 
not authorised by the objects clause of the memorandum, it 
is said to be ultra vires the company. 

2. Transactions which are ultra vires, do not bind the company 
and a third party cannot sue the company to enforce the 
transaction. 

3. If a transaction is ultra vires the company, it cannot be 
ratified subsequently, even if all the shareholders approve 
the transaction and it continues to be  ultra vires.   

4. If a person lends money to the company for purposes which 
are ultra vires, he cannot recover the money from the 
company ; but he may recover the  goods, if any, purchased 
out of these monies, provided they can be properly 
identified.  

5. If an act is ultra vires the directors, but intra vires the 
company, it can be  ratified by all the members of the 
company.    

6. It the act is ultra vires the articles, it can be ratified by 
altering the aricles  by passing a special resolution in the 
general meeting.  

 



Consequences of ultra vires acts.  
1. Injunction.  

• The company has the capacity to do those acts which are 
within the scope of the powers conferred on it by its 
memorandum.  

• As such a company can be restrained by an injunction to 
do an act if it is ultra vires of its objects.  

 

Example: London Country Council v. Attorney General (1902)  

• The Council had power to run tramways. It ran omnibuses 
to feed the trams. 

• It was held that the running of omnibus was ultra vires and 
the council was restrained from running the omnibus.  



2. Breach of warranty of authority.  
• The directors of a company are its agents and as such it is 

their duty to act within the limits of the company’s powers.  

• Where the directors of a company persuade a third party to 
enter into a transaction which is ultra vires the company, an 
action may lie against them for breach of warranty of 
authority.  

Example : Weeks v. Propert. (1873)  

• A railway company had already exhausted its borrowing 
powers. The directors of the company invited proposals for a 
loan on debentures.  

• Mr. Week offered a loan of £500, which was accepted and 
debentures were issued.  

• The loan being ultra vires was held to be void. It was held 
that the directors by inserting the advertisement had 
warranted that they  

• had the power to borrow which in fact they had not.  

• The directors therefore were personally liable for the beach 
of warranty.  



3. Personal liability of directors.  
• It is the duty of the directors to see that the corporate 

money is used only for the legitimate business of the 
company.  

• If money is unlawfully disbursed, the shareholders can 
maintain an action against the directors to compel them to 
restore to the company. 

 

Example: A Lakshmanaswami Madaliar V. Life Insurance 
Corporation AIR 1963  

• A company was engaged in the business of life insurance. 
The directors in pursuance of a special resolution donated 
rupees two lakh to a trust formed with the object of 
promoting  technical or business knowledge.  

• The Supreme Court held that the donation was ultra vires 
and the directors must refund the amount paid to the trust.  

 

 



• The directors who refunded the money could get 
indemnity as against the person who received the 
payment with the knowledge that the payment to 
him was ultra vires  

Example: Sharpe Re (1892) 

• The directors of a company paid dividend on shares 
out of capital.  

• It was an ultra vires act.  

• The company was afterwards wound up.  

• It was held that “The directors are liable to refund 
the money to the company. But the person who 
receives the money with the knowledge that the 
payment to him is ultra vires is liable to indemnify 
the directors who refunded the money to the 
company as he is in effect a constructive trustee of 
the money.” 



4. Ultra Vires contracts: 
• A contract by a company outside its objects is wholly void and of 

no legal effect.  

• Neither side is capable of enforcing the contract against the other.  

• The knowledge of the third party is immaterial. Persons dealing 
with company are deemed to have knowledge of the 
memorandum. Accordingly if they make a contract which is to their 
knowledge, actual or constructive, ultra vires the company, they 
cannot enforce it. 

Example : Canning and Land Investment company (1871) 

• A company operated a rice mill beyond its powers. The company 
sold rice to certain persons who had paid the price.  

• The purchasers had to sell the rice, owing to its inferior quality, at 
considerable loss.  

• The company gave them drafts promising to pay for the loss. 

• The company went into liquidation.  

• It was held the purchasers could not sue the company for 
damages as trading in rice was a transaction ultra vires the 
company. 



5. Ultra vires acquired property.  

• A company can protect its property acquired 

by an ultra vires expenditure.  

Example: National Telephone Co. V. 

Constables of St. Peter Port. (1900) 

• In this case where the company’s telephone 

wires were cut, and it had no power in the 

memorandum to put up the wires,  

• it was held that it was entitled to recover 

damages for the injury  



6. Ultra vires borrowing.  
• Where a person lends money to a company and the company either has 

no borrowing powers or has already exceeded them, or the borrowing is 
for the purpose which is ultra vires,  

• then the contract of loan is void and no action can be brought 
under it to recover the money lent.  

• Ultra vires borrowing does not create the relationship of creditor and 
debtor and the only possible remedy in such case is in rem and not in 
personam.  

• But nothing prevents the company from repaying the money, though it 
cannot recover the money repaid. 

Lender may be able to recover his money by the following methods. 

(i) He may be able to assert a claim to ‘subrogation’.  

• Where the company has  used the loan to pay of intra vires debts, the 
lender can take the place of the original creditor and enforce the same 
rights.  

• Thus if A lends Rs. 10,000 to B Co. Ltd. the loan being ultra vires. A will 
not be able to recover the loan as such.  

• But if the company has used the money to pay off Rs. 5,000 worth of 
enforceable debts, A may stand in the shoes of the creditor paid off and 
sue the company as the creditors could have done.  

• A will have an action for Rs. 5,000. 



• In rem is Latin for "in a thing".  

• In a lawsuit, an action in rem is directed 

towards some specific piece of property, 

rather than being a claim for, say, monetary 

compensation against a person (which is an 

in personam or personal action).  

• It focuses on proprietary title to property. 

Land is an example of a case where, when 

the title (e.g. who owns a house) is in 

dispute, an in rem action is used to deliver 

the land itself back to the rightful owner.  

http://en.wikipedia.org/wiki/Latin
http://en.wikipedia.org/wiki/Lawsuit
http://en.wikipedia.org/wiki/Property
http://en.wikipedia.org/wiki/Compensation
http://en.wikipedia.org/wiki/In_personam
http://en.wikipedia.org/wiki/Title
http://en.wikipedia.org/wiki/Owner


(ii) The lender may be able to trace his money into an asset 
which the company has purchased with it, or into the funds 
of the company.  

• The lender of money can obtain redress by means of a 
tracing order provided the lender can identify his money or 
any property purchased with it.  

• The company in such a case is regarded as holding the 
money lent to it on trust for the lender. 

• Example : Sinclair V. Brougham 1914  

• A Building society started an ultra vires banking business 
and borrowed large sums of money. The society went into 
Liquidation.  

• The House of Lords held that the customers who had lent 
on an ultra vires contract could not sue, but they were 
allowed to trace their funds into the money of the society.  



7. Ultra Vires Torts:  

• A company will be liable for torts or crimes 

committed in pursuit of its stated objects. 

• A tort is a civil wrong, other than a breach of 

contract. 

• But company will not be liable in respect of 

torts or crimes committed in pursuit of ultra 

vires activities.  

• However, the officer, agent or servant of the 

company who committed the act would be 

personally liable in such a case. 


